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THE NEW ‘ORGANISMI DI PARTENARIATO DELLA RISORSA MARE’ FOR ITALIAN PORT AUTHORITIES

party. In the Danish judgments, that line of 
reasoning has been followed.

Thus, it is likely that a Danish court (subject 
to Danish law) will not uphold a ‘pay to be paid’ 
clause, as it will undermine the purpose of the 
recent CJEU judgment. Furthermore, it will also 
undermine the rationale behind Section 95(2) 
of the Danish Insurance Contract Act as the ‘pay 
to be paid’ clause and Section 95 (2) are simply 
not compatible.

In the substantive case of Assens Havn v 
Navigators Management (UK) Ltd, the latter is 
pleading the ‘pay to be paid’ rule and the 
Danish Maritime and Commercial High Court 
will soon decide on the matter. 

Conclusion

The supposed exception in Article 15(5) of 
the Council Regulation to the general rule has 
now been hollowed out by the CJEU with the 
judgment in Assens Havn.

Since the CJEU reasoned its judgment on 
the basis of the injured party always being 
the weaker party in the case, it is hard to find 
any grounds for insurers to be able to invoke 
express jurisdiction clauses in direct action suits.

The Danish Supreme Court and the Maritime 
and Commercial High Court have followed 
the CJEU ruling. The Danish Supreme Court 

did not expressly decide whether a distinction 
should be made between cases where the 
injured party was the weaker party as opposed to 
professional corporations that do not need the 
protection set out in the CJEU ruling. However, 
the Maritime and Commercial High Court’s 
decision suggests that no such distinction is to 
be made. 

Based on the recent Danish judgments 
rendered in light of the CJEU’s decision, it 
would therefore appear as if the gates for 
insurers being involved in direct proceedings in 
Denmark have been (widely) opened.

The Council Regulation 1215/2012 does not 
apply to arbitration. Thus, the impact of the 
recent judgments might be limited to regular 
court cases where the insurer and the insured 
have not agreed to arbitration. However, the 
Danish courts have not yet had the opportunity 
to decide on the impact of an arbitration clause.

Notes
1. Judgment of the Danish Maritime and Commercial High 

Court of 10 November 2017 (H-93-16).
2. Council Regulation No 1215/2012.
3. Judgment of the Danish Supreme Court of 9 October 

2017 (5/2015).
4. Council Regulation No 1215/2012.
5. C-368/16, para 40.
6. C-368/16, para 30.
7. C-368/16, para 39.

L
egislative Decree No 169/2016, which 
reformed certain aspects of the Italian 
ports law, has introduced a new body 
for the governance of Italian ports. 

The Organismo di Partenariato della Risorsa 
Mare, or the ‘Sea Resource Partnership 
Body’, is to be established by all new port 
system authorities, which are also envisaged 
by the Legislative Decree (that provided for 
mergers among certain previously existing 
port authorities). 
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The new ‘Organismi di 
Partenariato della Risorsa 
Mare’ for Italian port 
authorities: functions 
and composition

Function of the new body

The body (to be established with each port 
system authority) will have a consultative 
function and issue opinions on the 
administrative activities of a port, including 
on the: 
• adoption of the port development plan;
• adoption of the three-year operating plan; 

and
• draft budget.
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UKRAINIAN PORTS MAY BECOME MORE ATTRACTIVE

Although the opinions issued by the 
body are not binding, the management 
committees of new port authorities are 
bound to take them into account and, if the 
committee decides not to comply with the 
body’s opinions, it must expressly indicate the 
underlying reasons. Thus, participation in the 
body is very important.

Composition of the body

The Legislative Decree provides that the 
body shall be composed of the chairman 
of the relevant port authority (who also 
chairs the body), the port commander and a 
representative of: 
• shipowners;
• industrial operators;
• port operators and concessionaires;
• shippers;
• the logistics companies active in the port;
• the rail operators active in the port;
• agents and consignees; 
• the lorry drivers active in the port;
• tourist and commercial operators; and
• three representatives of workers at 

companies operating in the port.
The prescribed composition aims to allow all 
active players in a port to participate.

According to the Legislative Decree, 
the mechanism for the appointment of 
members of the body shall be determined by 
a Ministerial Decree, which was issued on 18 
November 2016 and published in the Italian 

Official Gazette on 7 January 2017. The 
Ministerial Decree provides that the members 
of the body shall be appointed by the ‘most 
representative national associations’.

Because different national associations, 
often in stiff competition among each other, 
exist to represent all active players in ports 
across Italy and have followings dependent 
on location, the Ministerial Decree entrusted 
the National Conference for Coordination of 
Port Authorities (also a new body established 
by the reform) with the task of determining 
the criteria for singling out the most 
representative association for each grouping.

At the beginning of 2017, the Ministry for 
Transport and Infrastructure, through its 
general director, issued a note clarifying the 
criteria to be followed while the adoption 
by the Conference of an act specifying such 
criteria was still pending.

Finally, on 28 September 2017, the 
Conference issued guidelines outlining 
the method and criteria for appointing 
members of the body. In respect of each 
of the aforementioned representatives, the 
guidelines specify in detail the criteria to 
be followed in order to single out the most 
representative association in the ports falling 
within the jurisdiction of each relevant port 
authority. Based on such criteria, the most 
representative association at local level will 
be empowered to appoint one member to 
the body.

Reducing port dues

Ukraine this year has reduced port dues 
by 20 per cent. The appropriate order of 
the Ministry of Infrastructure of Ukraine 
entered into force on 30 January 2018 and 
is retrospectively applicable from 1 January 
2018. It provides a ratio of 0.8 for all port 
dues except for the light due. The Ukrainian 
Sea Port Authority holds that port dues 
overpaid in January will be either offset 
against further obligations or reimbursed. 

A 20 per cent decrease in port dues is 
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considered as a temporary action to make 
Ukrainian ports more competitive against 
other Black Sea ports and Constanta in 
particular, where the disbursement expenses 
are sufficiently smaller. The expectation of 
the shipping market is to have a new method 
for calculating port dues, which should 
replace the existing approach based on 
conditional vessel volume (the product of 
three values – the length, the beam and the 
depth specified in the bill of tonnage).

The draft order presented in autumn 
2017 provided a calculation of port dues 
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